PRIVATE 


AGREEMENT FOR PROFESSIONAL SERVICES
THIS AGREEMENT, made this         day of                      , 20      , by and between Kast Construction Company, LLC ("Contractor") and                                                 ("Consultant"), to provide certain professional services.
WHEREAS, the parties desire to set forth the terms and conditions under which the said professional services shall be performed; 

NOW, THEREFORE, in consideration of these promises and of the mutual covenants contained herein, the parties hereto agree as follows:

ARTICLE 1 ‑ PROJECT AND SCOPE OF SERVICES
(a)
In connection with the construction of                                                ("Project") for                                          ("Owner"), Consultant agrees to perform for Contractor the Scope of Services described in the attached Schedule A, including all things necessary, incidental, or reasonably implied for the completion of those services.  

(b)
Consultant agrees to perform the Scope of Services hereunder and furnish all materials required within Consultant's Scope of Services in accordance with the highest and best industry and professional standards and in conformance with all codes, professional requirements, and standards which are required under Contractor's Contract with the Owner dated                       , 20       ("Contract") or which are customarily furnished in connection with Consultant's Scope of Services.  Consultant acknowledges that it has reviewed the Contract and agrees to provide those services, labor, and materials within Consultant's Scope of Services in conformance with all requirements of the Contract and Consultant further acknowledges that it owes to Contractor all obligations within its Scope of Services to the same extent that Contractor owes those obligations to Owner under the Contract.  

(c)
TIME IS OF THE ESSENCE.  Consultant shall proceed with the performance of the Scope of Services hereunder in a prompt and diligent manner and in accordance with the schedule which is a part of the Contract "Project Schedule."  Consultant shall send a representative to Contractor's weekly Project progress meetings who shall be authorized to modify the Project Schedule.  Consultant also agrees to be bound by such modifications to the Project Schedule as are discussed at the weekly Project progress meetings and contained in the minutes of those meetings unless written objection is made by Consultant within forty‑eight (48) hours of the occurrence of such meeting.

 (d)
The Scope of Services actually performed shall be in strict accordance with Schedule A, Schedule B, the Contract, and the terms herein, unless modifications thereto are reduced to writing and signed by authorized representatives of both Contractor and Consultant.  However, if requested by Contractor, Consultant shall within five (5) calendar days submit a written price quotation in accordance with the pricing contained in Schedule C for proposed changes and, if accepted by Contractor, perform the changes in accordance with the revised Project Schedule.

ARTICLE 2 ‑ CONTRACTUAL RELATIONSHIP
In performing its Scope of Services under this Agreement, Consultant shall operate as, and have the status of, an independent contractor and shall not act as or be an agent or employee of Contractor.  As an independent contractor, Consultant will be solely responsible for determining the means and methods for performing the services described in the Scope of Services.

ARTICLE 3 ‑ COMPENSATION AND PAYMENT
(a)
As full consideration for the performance of the Scope of Services referenced herein, Contractor agrees to pay Consultant the compensation provided for in the Schedule of Cost set forth in Schedule A.

(b)
On or before the twentieth (20th) day of each month, Consultant shall submit progress invoices to Contractor in duplicate, indicating in detail the Scope of Services performed during the preceding month and the charges therefor.  Contractor shall include those invoices in its invoice to Owner for the same period.  

(c)
Within seven (7) calendar days after Contractor receives payment from Owner on account of Consultant's services, Contractor shall pay Consultant the full amount of the invoice actually allowed and paid by Owner; however, if Contractor or Owner objects to all or any portion of any invoice, Contractor shall notify Consultant within five (5) calendar days from Owner's receipt of Consultant's invoice of its or the Owner's objection and both Contractor and Consultant shall immediately make every effort to settle the disputed portion of the invoice prior to the date that payment is due.  

(d)
If requested by Contractor, Consultant agrees to furnish, prior to any payment hereunder, evidence satisfactory to Contractor that payment has been made to all its employees, subcontractors and suppliers in the full amounts due in connection with the performance of the Scope of Services provided pursuant to this Agreement.

(e)
All reports, drawings, data sheets, recommendations, photographs, computer printouts, design criterion, calculations and material of a similar nature covered by payments hereunder shall become the property of Contractor and as such are not to be revealed to, distributed to, identified to, or relied upon by other parties without the prior written consent of Contractor.  Consultant will comply with all reasonable requests of Contractor so that Contractor may protect and preserve all property interests herein conveyed.

ARTICLE 4 ‑ INSURANCE AND PROFESSIONAL LIABILITY
(a)
Prior to commencing the performance of the Scope of Services referenced herein, Consultant shall procure and thereafter maintain, at its own expense for as long as this Agreement is in effect, the insurance coverage as set forth below in a form and from insurers acceptable to Contractor and shall provide Contractor with certificates evidencing such coverage.  Each certificate shall state that the insurer will give Contractor sixty (60) days prior written notice of any cancellation or material change in the policies.


(1)
Workmen's Compensation.



Statutory coverage as required by the applicable jurisdictions.


(2)
Automobile Liability.



Bodily Injury   ‑
$1,000,000 per person or aggregate.



Property Damage ‑ 
$500,000 per person or aggregate.


(3)
Comprehensive General Liability.



Bodily Injury ‑ $1,000,000 per occurrence or aggregate.



Property Damage ‑ $1,000,000 per occurrence or aggregate.



This insurance shall include Contractor and Owner as additional insureds, and shall be endorsed with contractual liability coverage.


(4)
Professional Liability.



Provide a single limit coverage of $1.0 million per occurrence.  This insurance shall include contractual liability coverage and a waiver of subrogation endorsement in favor of Contractor and of all those required under the Contract.  All policies shall be "occurrence based" coverage, and no insurance provided hereunder shall be claims made coverage.  

(b)
To the full extent permitted by law, Consultant agrees to defend, indemnify and save harmless Contractor and Owner, as well as any other parties which Contractor is required under the Contract to defend, indemnify and hold harmless, and their agents, servants and employees, from and against any claim, cost, expense, or liability (including attorneys' fees, expert witness fees, court costs, or similar costs), attributable to bodily injury, sickness, disease, or death, or to damage to or destruction of property (including loss of use thereof), caused by, arising out of, resulting from, or occurring in connection with the performance of the Scope of Services by Consultant, its subcontractors and suppliers, or their agents, servants, or employees, whether or not caused in part by the passive negligence of a party indemnified hereunder; provided, however, Consultant's duty hereunder shall not arise if such injury, sickness, disease, death, damage, or destruction is caused by the sole negligence of a party indemnified hereunder.  Consultant's obligation hereunder shall not be limited by the provisions of any worker's compensation or similar act.  Consultant hereby agrees that One Hundred Dollars and No/Cents ($100.00) of the Price constitutes the separate consideration for Consultant's indemnity hereunder.  Such amount shall be deemed paid out of the first application for payment paid hereunder.  

(c)
Should Owner or any other person or entity assert a claim or institute a suit, action, or proceeding against Contractor involving the manner or sufficiency of the performance of its Scope of Services, Consultant shall, upon request of Contractor, promptly assume the defense of such claim, suit, action or proceeding, at Consultant's expense, and Consultant shall indemnify and save harmless Contractor as well as anyone to be defended, indemnified and held harmless by Contractor and its or their agents, servants and employees, from and against any liability, loss, damage, or expense arising out of or related to such claim, suit, action, or proceeding.

ARTICLE 5 ‑ ASSIGNMENT AND SUBCONTRACTING
Consultant shall not assign this Agreement, or any monies due or to become due hereunder, or subcontract any substantial part of its Scope of Services, without the prior written consent of Contractor.  No assignment by Consultant of any right hereunder shall be effective and any such attempt shall be null and void.  No third party shall have any right to enforce any right of Consultant under this Agreement.  If Contractor gives written consent to an assignment of this Agreement, in whole or in part, Consultant shall not be relieved of its Scope of Services hereunder and shall be and remain fully responsible and liable for the acts and omissions of its assignees.  Nothing herein shall prevent Consultant from engaging subcontractors to perform a portion of the Scope of Services hereunder.  However, Consultant shall be and remain as fully responsible for all persons directly or indirectly employed by such subcontractors as Consultant is for its own acts and omissions and those of its agents, servants and employees.  Consultant hereby agrees to accept assignment of this Agreement to Owner or to any agent that Owner may designate in the event of default by Contractor.  Upon said default by Contractor, Consultant hereby agrees to give Owner or its agent the right to inspect all books and records of Consultant relating to construction costs.  

ARTICLE 6 ‑ TERMINATION
(a)
If Owner terminates the Contract or stops the Project for a reason other than the sole default of Contractor, Contractor may terminate this Agreement or stop the Scope of Services for the same reason, and Consultant's rights and remedies, including the basis for payment of any unpaid sums due hereunder, shall be limited to the corresponding rights and remedies available to Contractor under the Contract, and controlled by Article 3(c) above.  Should this Agreement be terminated for default, Consultant shall assign all purchase orders and subcontracts to Contractor if Contractor, in its sole and absolute discretion, requests such assignments.  Consultant agrees to incorporate such provisions in its agreements with suppliers and subcontractors to effectuate this provision.  Nothing herein shall create any duty on the part of Contractor to accept the assignment of any purchase order or subcontract hereunder.  

(b)
Further, in its sole discretion, Contractor may terminate this Agreement for its convenience upon the giving of written notice to Consultant.  In no event shall Consultant be entitled to consequential damages or loss of profits on portions of any Scope of Services not yet performed.  If terminated for convenience, Consultant shall be entitled to be paid for Scope of Services actually performed in accordance with Article 3 above.  

ARTICLE 7 ‑ TAXES AND PERMITS
(a)
Consultant agrees to pay and comply with and hold Contractor harmless against the payment of all contributions, premiums or taxes of whatever nature, including any interest or penalties, which may be payable by it under any Federal, state or local laws arising out of the performance of this Agreement.

(b)
Consultant shall obtain and pay for all permits, licenses, fees and certificates of inspection which may be necessary for the prosecution and completion of its Scope of Services hereunder, and shall arrange for any applicable inspections and approvals by public officials.

ARTICLE 8 ‑ LAWS, REGULATIONS AND ORDINANCES
Consultant agrees to be bound by and, at its own cost, comply with all Federal, state and local laws, codes, ordinances, professional requirements, regulations and licensing requirements applicable to the performance of its Scope of Services hereunder.

ARTICLE 9 ‑ ENTIRE AGREEMENT
(a)
This Agreement represents the entire agreement between Contractor and Consultant and supersedes all prior negotiations, representations, or agreements.

(b)
Modifications to this Agreement, including any agreement to modify this paragraph 9(b), shall be in writing and signed by Consultant and Contractor.  This paragraph 9(b) may not be waived orally by either party to this Agreement.  

(c)
This Agreement and the rights and responsibilities of the parties hereunder shall be governed by the laws of the state where the Project is located.

(d)
The following representatives are hereby designated by the parties to receive all notices, correspondence, or other communications of whatever kind provided in this Agreement.  Each party agrees that the listed representative has full authority to bind his or her principal in any way for matters arising out of and related to this Agreement:



Consultant:




Contractor:




Owner:



Written notice must be given within ten (10) calendar days to all parties of the change of any representative.

(e)
Any notices designated under this Agreement shall be effective when received by the party to be notified unless otherwise provided herein.  Any notice hereunder shall be sufficient when addressed to the representatives identified in paragraph 9(d), mailed first class mail to that representative, and received by same.  A United States Postal Service return receipt indicating delivery of any notice to any above‑referenced representative shall be conclusive evidence of receipt of any notice to be given hereunder, with the date of delivery being the date of receipt of the notice.  

(f)
Each signatory whose name, title, and signature are affixed hereto hereby declares that he or she is entitled under provisions of law and further authorized by his or her employer, company or entity identified in this Agreement, to execute this Agreement as an officer or authorized representative of the aforementioned employer, company or entity and that the signature affixed hereto is sufficient to bind the respective employer, company, or entity to all terms and conditions of this Agreement.  

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed by their duly authorized representatives on the day and year above written.

(Consultant)


(Contractor)

By:                                         
By:                                         
Its:                                         
Its:                                         
Witness


     
Witness

SCHEDULE A ‑ SCOPE OF SERVICES:  
Pursuant to Article 1 of this Agreement, Consultant shall prosecute and complete the following work described in Schedule A.1 and A.2:  

SCHEDULE A.1  Detailed Scope of Services
Pursuant to Article 1 of this Agreement, Consultant shall prosecute and complete the following Scope of Services: 

1.
Scope of Services
2.
Taxes, Insurances, etc.  Consultant shall be responsible to pay for all payroll taxes and insurances and service, use or sales taxes which are currently in effect, or which will become effective during the course of this Project, as part of the amounts due under Article 3 of this Agreement.
3.
Further Definition of Scope of Services

(a)
The Scope of Services shall be performed in accordance with applicable code approval, and performance testing, as required by the Contract, is included in this Agreement.  This Agreement is intended to include the Consultant's Scope of Services so as to conform to all applicable codes.  If there exists a conflict between the Contract and any applicable code, the applicable code shall govern and is included in this Agreement.  Contractor shall be notified in writing immediately by Consultant when the discrepancy is first discovered.  Where the Contract exceeds the code requirements, the Contract shall govern.


(b)
Consultant shall furnish all shop drawings, samples, tests, certifications, warranties, guarantees, and information required by the Contract.


(c)
Consultant acknowledges that its Scope of Services must be coordinated with work of other trades and further agrees to coordinate its shop drawings, details, and submittals with those of the affected trades to ensure proper fit and coordination with such work.  


(d)
Consultant agrees to comply with the Occupational Safety and Health Act of 1970 in the performance of the Scope of Services covered by this Agreement and further agrees to abide by and comply with all regulations issued under this Act.  In the event Consultant is cited for violations of the Occupational Safety and Health Act, Consultant shall be responsible for penalties assessed arising out of Consultant's actions or failure to comply with the Occupational Safety and Health Act, Consultant shall hold Contractor harmless and any penalties assessed against the Contractor for violations of such requirements may be deducted from amounts due under this Agreement.  


(e)
Consultant shall not, without Contractor's prior written authorization, release to the media or any member thereof any statement, report, drawings, or any information concerning the Project, or Consultant's involvement in the Project.  
SCHEDULE A.2  Schedule
Initials:              
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